Good Faith Compliance

The parties stipulated that Helen Mining demonstrated
good faith compliance in achieving abatement of the cited
condition after the citation was issued, I adopt this as
my finding and conclusion on this issue.

Size of Business and Effect of Civil Penalty on the Respondent's
Ability to Continue in Business

The parties stipulated as to the size of Helen Mining's
coal mining operations, as well as the size of the mining
operations as its Homer City Mine.  Based on the production
figures shown at page 5 herein, I conclude and find that
Helen Mining Company is a large mine operator.

The parties have stipulated that the assessment of civil
penalties in these proceedings will not affect Helen Mining's
ability to continue in business.  I adopt this as my finding
and conclusion on this issue.

History of Prior Violations

The history of prior violations at the Homer city Mine
is reflected in a computer print-out for the period June 1, 1981
to May 31, 1983.  That print-out reflects a total of 498
violations, eight of which are prior citations for violations
of section 75.1722(c).

MSHA advances no arguments concerning the mine compliance
record, and does not suggest that any penalty assessments
levied for the violation should be increased as a result
of this compliance record.. Although I am not persuaded
that eight prior citations of section 75.1722(c), indicates
a lack of concern for the guarding standard cited, I take
note of the fact that the computer print-out also includes
five prior citations for violations of guarding standard
section 75.1722(a).  I also take note of the fact that 498
violations over a two year span is not a particular good
compliance record, and have taken this into account in
assessing the penalty for the violation in question.

Negligence and unwarrantable failure

The parties stipulated that the violation resulted
from ordinary negligence, and at pages 3-4, Helen Mining's
counsel confirmed that this is the case.  However, at one
point in time during the hearing, the parties stipulated
that the guarding citation was not unwarrantable (Tr. 90) .,
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